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Introduction
Often, we hear about a defendant who is acquitted in a criminal prosecution because the prosecutor
fails to meet the burden of proof. At times, there were also cases where the plaintiffs failed to claim damages against the defendants for breaches even though the plaintiffs had suffered losses. These make us
wonder what are the burdens of proof and to what standard of proof these parties need in order to prove
their cases in courts?

Burden and Standard of Proof
In criminal or civil litigation, a burden of proof refers to the duty of the party to prove a fact or facts in
issue. As per the principle of he who asserts must prove, therefore, the burden of proof can be found in
sections 101 and 102 in the Malaysian Evidence Act 1950. Section 101 emphasizes the legal burden of
establishing a case. As stated in (1) whoever desires any court to give judgment as to any legal right or
liability, dependent on the existence of facts which he asserts, must prove that those facts exist. Further,
in (2) when a person is bound to prove the existence of any fact, it is said that the burden of proof lies on
that person.
In litigation, a standard of proof is the degree of proof required for any fact in issue, which means the
party has to assess and establish the relevancy of evidence to the fact. As such, section 102 highlights
the evidential burden of introducing evidence as it provides that the burden of proof in a suit or
proceeding lies on that person who would fail if no evidence at all were given on either side.
Besides, section 3 states that “a fact is said to be ‘proved’ when, after considering the matters before it,
the court either believes it to exist or considers its existence so probable that a prudent man ought,
under the circumstances of the particular case, to act upon the supposition that it exists.”
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(i) In a Criminal Case
The prosecution has to discharge the burden of a prima facie standard of the crime before a defence is
being called. Upon the defence being called, the prosecution has the burden to prove the case on a
standard ‘beyond reasonable doubt’. This standard is very high and it must be able to convince the
court that there is ‘no doubt’ on the facts due to the consequences involved especially when the
conviction is death or life imprisonment for the accused who is found guilty.

(ii) In a Civil Case
Compared to a criminal case, the standard of proof in a civil case is much lower. This is because the
plaintiff only has the legal burden to prove the case on a balance of probabilities whereas the defendant
will have to take on the evidential burden to raise sufficient evidence. For example, A and B entered into
a contract. B breached the contract and that caused A to have suffered losses. A, being the plaintiff, has
to assert that a contract was formed and that B has breached the contract; as a result, A suffered losses.
The standard of proof required by A is on the balance of probabilities. If A can prove that his evidence is
more probable than B’s evidence, then A succeeds in his case.

Conclusion
In a criminal case, it is the prosecution who bears the legal burden to prove beyond reasonable doubt of
the accused's guilt. In a civil case, it is the plaintiff who bears the legal burden to prove his case on a
balance of probabilities against the defendant. Throughout the trial, the burden of proof shall rest on the
party who asserts as per sections 101 and 102 of the Evidence Act 1950. Nevertheless, irrespective of
whether it is a criminal case or a civil case, the key to success is the ability of the prosecution or the
plaintiff to meet the burden of proof and satisfy the court on the standard of proof imposed on him.
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